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so concealed, the interests involved are so great, the opportunities for getting 
at the real facts are so inadequate, that the courts would be unable to give the 
stockholders any protection whatever. 

More than that, the theory of corporate control is that each owner of a 
share has as much right to impress his views as to corporate policies on his 
fellow-shareholders as any other member of the corporation, voting of course 
according to the number of shares which he owns. But if the directors are 
to add to the prestige and influence which naturally comes to them as direct- 
ors, all the power which they may gain by using the corporation funds and 
the corporation employees to control and gather the proxies of the stock- 
holders, the fundamental theory of corporate control is gone, and the con- 
centration of power in the officers which we have today would be marvelously 
and dangerously enhanced. In most of our large corporations, a directorate, 
once in power could never be dislodged. The New York court lays down 
what seems to be the better and safer rule. H. T. M. 



Sales Void For Uncertainty and Lack of Mutuality. — Plaintiff sued 
defendants, wholesalers in salt, for damages for failure to deliver salt in 
accordance with demand of plaintiffs, under terms of a written contract 
whereby plaintiffs agreed to order and defendants agreed to ship, within a 
certain period, 750 tons of salt to be ordered by plaintiffs out of a list of 
some nine different grades of salt, at different prices. Plaintiffs in two 
orders, ordered the entire 750 tons, of one grade, and defendants refused to 
comply. Defence was that this was an executed contract void for uncertainty. 
Held, that contract was an executory one and not void for uncertainty merely 
because it gave the buyer the right to order the stipulated amount in any 
one or all of the nine different grades of salt. Mebius & Drescher Co. v. 
Mills (1907), — Calif. — , 88 Pac. Rep. 917. 

The case is of importance as passing upon the binding effect of a contract 
which in numberless forms, is in daily use in the business world. The gen- 
eral principles underlying the decision are elementary, viz., that in order to 
create a valid and binding contract there must be mutuality and certainty. 
Courts do not differ in the recognition of the force of these principles, but 
there is some confusion noticeable in the application of these principles by 
different courts to somewhat similar sets of facts. Thus a contract to furnish 
so much of a commodity as the purchaser "may require in his trade" has 
been held invalid. Crane v. Crane & Co., 105 Fed. 869. The following con- 
tracts have likewise been held invalid on ground of lack of certainty and 
mutuality: to sell such amounts as purchaser may "want or desire in his 
business," Cold Blast Transp. Co. v. Kansas City Co., 114 Fed. 77; to deliver 
oil in such quantities per week as buyer may "desire," Cotton Oil Co. v. 
Kirk, 68 Fed. 791 ; the agreement of a railroad to carry freight at a certain 
rate without the agreement of the shipper to use the particular railroad, 
Railroad Co. v. Bagley, 60 Kan. 424; agreement to deliver such quantities of 
coal as vendee might "require during year," without stipulation of vendee to 
take any, Campbell v. Lambert, 36 La. Ann. 35 ; an agreement between two 
parties to contribute respectively to a certain business "as long as it was 
profitable or paid expenses," Pulliam v. Schimpf, 109 Ala. 179. 
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On the other hand it is held in a considerable number of cases that an 
agreement to furnish vendee with such quantities of certain articles as he 
shall require in his business during a specified period is not invalid. Nat'l 
Furnace Co. v. Keystone Mfg. Co., no 111. 427; Minn. Lumber Co. v. White- 
breast Coal Co., 160 111. 85 ; Smith v. Morse, 20 La. Ann. 220. The theory 
of the cases cited and of the numerous cases in accord with them, seems 
to be that under such a contract the vendee is obligated to purchase all 
the specified articles needed in his business during the specified period, from 
the vendor. It has also been held that an agreement to furnish at specified 
prices all iron which vendee's storekeeper might order from time to time, 
was valid. Great No. Ry. Co. v. Witham, L. R. 9 C. P. 16. A contract to 
sell all the straw which vendor might have to "spare" has been sustained. 
Parker v. Pettit, 43 N. J. L. 512, as have also contracts to furnish vendee's 
steamers with coal during a certain season. Wells v. Alexandre, 130 N. Y. 
642, and contracts to care for all logs and timber sent down a river by 
defendant during the season, although defendant was not bound to send 
any. Robson v. Logging Co., 43 Fed. 364. In determining whether a con- 
tract is invalid for uncertainty, it was laid down as a guiding principle, in 
the case of Boykin v. Bank of Mobile, 72 Ala. 262, that "The law leans 
against the destruction of contracts because of uncertainty and they are not 
suffered to perish, unless after reading and interpreting them in the light 
of the circumstances under which they were made, the intention of the parties 
cannot be fairly and reasonably collected and effectuated." This certainty 
can moreover be aided by the cotemporaneous acts of the parties or by later 
acts, orders, acquiescence, etc., on the theory that that is certain, which can 
be made certain. Southern R. R. Co. v. No. Alabama R. R. Co., 84 Ala. 571 ; 
Parker v. Pettit, 43 N. J. L. 512; Minn. Lumber Co. v. Whitebreast Coal Co., 
160 111. 85; Smith v. Morse, 20 La. Ann. 220. Although a contract may be 
void for uncertainty and lack of mutuality, yet accepted orders for goods 
under such void contracts constitute sales of the goods thus ordered at prices 
named in the contract, but they do not validate the contract. Cold Blast 
Transp. Co. v. Kans. City Co., 114 Fed. 77; Crane v. Crane & Co., 105 Fed. 
869; Oil Co. v. Kirk, 68 Fed. 791; Drake v. Vorse, 52 la. 417; Ashcroft v. 
Butterworth, 136 Mass. 511; Railway Co. v. Mitchell, 38 Tex. 85. 

The principles which must control courts in deciding such cases as the 
principal case, are stated by Judge Sanborn in this way: "The rules applic- 
able to contracts of this sort may be thus briefly stated: A contract for the 
future delivery of personal property is void * * * if the quantity to be 
delivered is conditioned by the will, wish, or want of one of the parties; but 
it may be sustained if the quantity is ascertainable otherwise with reason- 
able certainty." Regarding the principal case in the light of the decided 
cases, it would seem to be in accord with the weight of authority. The 
amount was certain, the period was certain, the obligation was mutual; the 
only element of uncertainty was in regard to what grades of salt and what 
amounts of such grades would be selected by the purchaser. This uncertain 
element was rendered certain by the two accepted orders of the plaintiffs. 
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This question, however, still presents itself : if the purchaser had made default 
and refused to order any salt, how could the vendor have estimated damages 
when the grade or grades of salt which purchaser might have ordered, could 
not be ascertained? H. S. 

The Negotiable Instruments Law as Affecting the Discharge of 
Accommodation Maker and Surety by Extension of Time of Payment. — 
The following two cases, recently decided in Oregon and Maryland, respect- 
ively, under the Negotiable Instruments Law, hold that that act has abro- 
gated the rule of suretyship releasing a surety or accommodation maker from 
liability when the payee has given the debtor a valid extension of time of 
payment. 

Action by the payees on a promissory note signed by one Meachem and 
one Lyons, the word "surety" being added to the name of the latter. Meachem 
defaulted. Lyons answered admitting the execution of the note, and for an 
affirmative defense pleaded that he signed the instrument as a surety only, 
without consideration, and for the sole use and benefit of Meachem and of 
the plaintiffs ; that the payees had full knowledge of the conditions under 
which it was executed ; that after the note had matured, plaintiffs, in consider- 
ation of additional security given them by Meachem, and without the knowl- 
edge and consent of the defendant, Lyons, extended the time of payment; 
and that by reason thereof he was relieved from all liability. Held, that the 
extension of time did not discharge Lyons, and that he continued liable on 
the note. Cellers et al. v. Meachem et al. (1907), — Ore. — , 89 Pac. Rep. 426. 

The Court reasoned that "since the word 'surety' can only affect the status 
of the makers of the note as between themselves, and as Lyons' liability to 
the plaintiffs is the same as if he had signed the instrument without using the 
qualifying word after his name, he became, in the language of the Negotiable 
Instruments Law, 'absolutely required to pay the same' and is therefore 
'primarily liable.'" Oregon Laws, 1899, p. 18; B. & C. Comp., §4592. This 
reasoning was held applicable notwithstanding the fact that "the holder at 
the time of taking the instrument knew him to be only an accommodation 
party." B. & C. Comp., §4431. The Negotiable Instruments Law (B. & C. 
Comp., §4521) sets out the methods whereby a negotiable instrument may be 
discharged. It also specifies (B. & C. Comp., §4522) the methods whereby 
a party secondarily liable may be discharged. Among the latter, but not 
among the former, is found the defense relied upon in this case. The Court 
applied the maxim "expressio unius est exclusio alterius," and arrived at the 
conclusion set out above. 

The Farmers' and Mechanics' National Bank sued William H. Vanderford 
and two other men on a promissory liote, payable to the order of the bank in 
two months from date. Vanderford had signed the note without in any way 
indicating on the face of the note that he was anything other than a maker 
thereof, or that he was to be bound by it otherwise than as a joint and several 
maker with the other two men. Vanderford pleaded as a defense to this 
suit that he was a surety on this note, that such fact was known to the bank 
at the time the note was executed and delivered; that after the maturtiy of 
the note, with such knowledge, the bank, for a valuable consideration paid 



